Environmental Laws are Part of a System

· Environmental law encompasses all the environmental protection that comes from

· U.S.  And State Constitutions

· Federal and State Statutes

· Regulations (Federal, State, Local Agencies)

· Local Ordinances

· Presidential Executive Orders

· Court Decisions interpreting these laws

· Common Law

The Making of a Law

· Bill is introduced in House and/or Senate

· Referred to subcommittee

· for review and support; 90% fail at this level
· Recommended bills are brought forward

· for hearings and comment
· Committee marks up (discuss) the bill 

· vote on it

· If still found favorable Committee sends bill to full chamber 


The Making of a Law (cont.)

· The bill is then sent to the Rules Committee of House for setting debate time limits and other rules

· The bill is also sent to the Senate where unrelated riders may be attached to a popular bill

· House and Senate usually make changes in the bill before passing

· Different versions are sent to a Conference Committee for resolution

The Making of a Law (cont.)

· Once a resolution is accepted and the same version is approved by House and Senate, the bill moves forward to the President who may sign or veto it

· Congress can override a veto by 2/3rds majority, but this is difficult to do.
8 Common Themes Among Environmental Laws

· COMPLIANCE OBLIGATIONS

1. Notification 

2. Release or waste controls

3. Process controls and P2
4. Product controls

5. Regulation of activities

6. Safe transportation 

7. Response and remediation 

8. Compensation

After Initial Peak, Attention Declines and Stabilizes - 1970-1982

Attention Again Begins 
to Grow - 1982-1988

Attention Grows to Unprecedented Levels - 1988-1993

Methods of Environmental Regulation

· Command and Control

· Market Incentives

· Information disclosure

Command and Control

· Directly impose specific obligations, e.g., limits on emissions 

· Technology-Based, requires specific technology

· Environmental Quality-Based, targetted to achieve a certain level of protection for human health or the environment

Market Incentives

· Use of market forces to control pollutant emissions,

· e.g., sulfur dioxide allowances

· Generally allow facilities, rather than government, to decide on the means to achieve the goal

· e.g., effluent fees, marketable pollution rights, and financial subsidies

Information Disclosure 

· Encourage control through public disclosure of information

· Emergency Planning and Community Right to Know Act ("EPCRA") requires annual report of releases

· National Environmental Policy Act ("NEPA") requires agencies to prepare Environmental Impact Statements about  environmental consequences of actions

Economic Considerations of Regulation

· Pollution and regulation can be considered in a variety of ways

· cost/benefit analysis

· cost effectiveness analysis

· simple identification and consideration of costs

· cost obliviousness in which costs are not considered at all

Ethical Considerations of Regulation

· In addition to economic considerations, regulations may raise ethical concerns: 

· human obligation to protect other species

· obligation of one generation to another

· whether implementation of environmental statutes has been done in a way that discriminates against the poor or racial and ethnic minorities

· trans-national impacts

Administrative Decision-making and Judicial Review

· Administrative Process

· The Administrative Procedure Act ("APA") defines procedures that most federal agencies must follow in rule-making or issuing permits

· Some federal statutes, however, contain specific procedures that must be followed when implementing those statutes

Administrative Decision-making and Judicial Review

· Administrative Process

· Courts generally review agency regulations under the "arbitrary and capricious" standard

· Additionally, the Supreme Court has held that courts must generally defer to agency interpretations of the statutes that they implement 

Federal administrative agencies

· Typically implement and define the general requirements of statutes by promulgating regulations

· Most use "notice and comment"  

· proposes a regulation

· provides the public an opportunity to comment

· issues a final regulation

Federal agencies

· Additionally, agencies issue large numbers of

· interpretations of rules and statutes

· other types of policy guidance that are not subject to rulemaking procedures

· letters

· guidance documents

· internet 

Federal agencies

· Agencies also take actions that focus on a single “person”, such as issuance of a permit or administrative enforcement actions

· actions are typically classified as "adjudications," and under the APA they require a process similar to a judicial trial

Judicial Review

· Agency actions are typically subject to review by federal courts 

· Most of the federal environmental statutes provide for judicial review of specific actions of the federal agency

· Must usually exhaust administrative procedure before judicial review


Judicial Review

· Persons challenging an agency action  must have "standing" i.e., plaintiffs must prove, that

· they have suffered "injury in fact,”

· they are within the "zone of interest" protected by the statute

· their injury was caused by the action

· any relief provided by the court will redress or remedy their injury 

Executive Orders

· Issued by the President and require federal facilities to comply and provide leadership in protecting the environment 

· More than 18 executive orders on the environment have been issued since 1970 

Under Common Law, Torts

· A private wrong or wrongful act for which the injured party can bring forth a a civil action

· Nuisance

· Trespass

· Negligence 

Common Law

· A body of rules and principles that pertain to the government and the security of persons and property

· Basic rules originally developed in England and then brought to American Colonies

Common Law

· Pollution is now largely controlled through Federal and State regulation

· Common law tort actions, however, still serve an important function

· through torts, persons who are injured by exposure to harmful substances may receive compensation for their injury

· the threat of tort liability encourages better environmental control 

Torts - Causes of Action

· Common law ‘causes of action’ potentially available

· Nuisance:  conduct that unreasonably interferes with the use and enjoyment of land

· Trespass: a physical invasion of another's land

· Negligence: conduct that falls below some standard of care owed to another

Torts - Causes of Action

· Strict Liability: a finding of liability without regard to the negligence of the defendant

· May be found where the defendant's conduct involved "abnormally dangerous" or "ultrahazardous" activity

· In Products Liability cases, strict liability may be found if the defendant failed to provide adequate warnings of possible harmful effects

Torts - Causation

· Plaintiff must prove that defendant's conduct was the cause in fact of the injury

· can be difficult to prove that exposure to a toxic substance "caused" a disease such as cancer

· the lack of scientific knowledge about the causes of cancer

· the fact that cancer’s long latency


Torts - Remedies

· Injunctive Relief

· To issuance an injunction courts may consider a variety of factors, including

· the adequacy of monetary damages

· To use injunctive relief to force a facility to stop polluting if

· the plaintiff can establish that the defendant is committing a continuing tort

Torts - Remedies

· Developing Damage Theories 

· In many cases it will be difficult for a plaintiff exposed to a cancer causing substance to prove that he or she has suffered injury

· These include

· cancerphobia

· increased cancer risk

· medical monitoring 


Resource Conservation and Recovery Act (RCRA) 

· RCRA was passed as an amendment in 1976 to the 1965 Solid Waste Disposal Act

· Subchapter C establishes a system for controlling hazardous waste from the point of generation to the ultimate disposal

RCRA: Two main concepts are addressed 

· Dangers posed to human health and the environment by improper waste disposal 

· Conservation of valuable energy and resources

· CFR Title 40 Part 260 et seq.

Defining Waste Under RCRA

· Hazardous waste

· LISTED: 40 CFR 261

· CHARACTERISTIC: Not listed but exhibiting certain characteristics

· ignitability

· corrosivity

· reactivity

· toxicity

Hazardous Waste Generator Criteria

Fig. 13-1 RCRA - Hazardous Waste Tracking

· Tracking is accomplished by using a paper trail created by shipping manifests called a Hazardous Waste Manifest

Resource Conservation and Recovery Act (RCRA)

· Other Requirements Under RCRA

· Accurate record keeping

· Proper labeling, shipping

Comprehensive Environmental Responsibility, Compensation and Liability Act (CERCLA) or Superfund 

· Steps in Superfund: Find, Prioritize, and Clean

· Identification of sites contaminated with hazardous substances

· Setting priorities for cleanup is based on the National Oil and Hazardous Substance Pollution Contingency Plan (40 CFR 300)

Steps in Superfund: Find, Prioritize, and Clean
· Identification of those parties responsible for site contamination

· “Potentially responsible parties” and “responsible parties” identified by EPA and state agencies

· can be required to finance cleanup activities, either directly or through reimbursement of federal Superfund expenditures  

Emergency Planning and Community Right-to-Know AKA SARA Title III 

· In response to the Bhopal, India disaster, US federal, state, and local governments created a variety of laws to improve accident prevention and emergency response planning activities by chemical-handling facilities and local governments 

Emergency Planning and Community Right-to-Know (SARA Title III)

· "Right-to-Know" laws increased public access to information about the storage and use of hazardous chemicals 

· MSDS (Material Safety Data Sheets) on hazardous chemicals in the workplace must be made available to employees
Transportation of Hazardous Materials
· DOT regulates the transportation of hazardous wastes and materials 

· Packaging, labeling and construction requirements are defined under HTMA and must now meet United Nations (UN) recommendations

Pollution Prevention and Improved Waste Management Programs
· The Pollution Prevention Act of 1990

· Source reduction

· "is the deliberate decrease in the amounts of hazardous substances which enter the environment via recycling, treatment or disposal.”

· must be reported by facilities generating over a certain amount of hazardous waste during the previous calendar year

Toxic Substances Control Act (TSCA) 

· Manufacturers/Importers of chemicals must develop safety and health data on chemicals and mixtures

· Requires the USEPA to regulate chemical substances and mixtures that present an unreasonable risk of injury to health and the environment

· PCBs, Asbestos, CFCs, Dioxins
Pesticide Regulation
· Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) 

· USEPA uses this authority to collect information, to register, and control the "active ingredients" in pesticides

· state and local agencies control the registration and actual use of the pesticides 
Underground Storage Tanks
· The federal UST law is a component of the Hazardous and Solid Waste Amendments of 1984 (HSWA) within RCRA 

· A UST is any tank or underground piping connected to the tank that has a minimum of 10% of its volume located underground

Underground Storage Tanks
· spill and overfill protection

· leak detection provisions

· new petroleum USTs may continue to be single-lined (primary containment only)

· USTs containing other hazardous substances must be double-lined

Air Quality Control
· National framework for protecting air quality was created by the Federal Clean Air Act (CAA), and amendments 

1990 Amendments to Clean Air Act
· Title I—Provisions for Attainment and Maintenance of the NAAQS

· Emissions standards for new and modified sources of air contaminants are set by the USEPA 

· Other Related Programs Established Under Recent Air Quality Regulations:

· Ozone, Particulates

NAAQS - National Ambient Air Quality Standards

· Sec 109, for every "criteria" pollutant

· ozone

· particulates

· sulfur oxides

· carbon monoxide

· nitrogen oxides

· lead

· EPA has not added one since 1978

NAAQS - Primary & Secondary standards

· Primary 

· to protect human health & environment

· triggers the states' obligation to prepare a State Implementation Plan ("SIP")

· Secondary

· to protect public welfare

· Both specify the maximum concentrations present in the air

State Implementation Plans 

· SIPs must sufficiently limit emissions to ensure that the air quality does not violate NAAQS

· SIPs must be submitted to EPA for review and approval

· If a SIP is rejected EPA can publish its own Federal Implementation Plan

· EPA has sanctions that can be imposed

CAA, sec 111 - NSPS

· New or modified stationary sources of pollutants

· Technology-based standards & industry specific

· Similar to technology-based approach CWA

NSPS

· Newly Constructed Facilities

· If the source is constructed after EPA has proposed an NSPS for the industry

· Modified Existing Facilities

· If the modification results in the emission of any new pollutant or the increased emission of any existing pollutant 

NSPS - The Bubble Rule

· "stationary source" as any "building, structure, or facility" that may emit

· If NSPS classifies individual pieces of equipment within the facility as a source

· In that case, any change in equipment could subject the facility to NSPS

· Alternatively, NSPS might treat the entire facility - a source in a “bubble”

· Allows “netting out”

Non attainment Areas 

· Where the air quality has not attained NAAQS

· CAA requires that states adopt: "Reasonably Available Control Technology" ("RACT")

· Additionally, special restrictions on the construction of new or modified "major stationary sources”

Non attainment Areas

· New or modified major stationary sources are required to have a permit

· To obtain a permit, the source must

· Offset - its new emissions by a greater reduction of existing emissions

· net reduction of pollutants in the region 

· LAER - limitation known as "Lowest Achievable Emission Rate" 

· EPA uses a "bubble" - may "net out" 

Ozone Non-attainment Requirements 

· Classified ozone non-attainment areas as either

· marginal, moderate, serious, severe, or extreme

· Each of these classifications has its own date by which the NAAQS for ozone must be attained

· progressively more stringent requirements that apply in each of these classifications

Prevention of Significant Deterioration 

· Where air quality is better than NAAQS

· Air quality for certain pollutants in PSD areas may be degraded by only a certain amount

· New or modified "major emitting facilities" are required to obtain a permit

· subject to emission limitations known as "Best Available Control Technology" 

· EPA uses a "bubble" rule for PSD 

1990 Amendments to Clean Air Act

· Title II—Provisions Relating to Mobile Sources 

· Vehicle Emissions Requirements

· Inspection/Maintenance Requirements

· Reformulated Gasoline Requirement

· MTBE Controversy


1990 Amendments to Clean Air Act

· Title III—Hazardous Air Pollutants

· A list of 189 toxic air pollutants for which emissions must be reduced is included in this law 

· Area-wide control strategies must be formulated by the USEPA by the year 2000


Hazardous Air Pollutants,
Sec. 112 

· Applicable to new & existing sources

· EPA must first promulgate technology-based limits on HAPs for specific sources

· limits are based on "Maximum Achievable Control Technology" ("MACT")

· EPA is required to determine whether additional > MACT, more stringent limitations are necessary to protect human health

· these limitations must be met regardless of where the source is located

1990 Amendments to Clean Air Act

· Title IV regulates the sources of acid deposition

· Emissions of SO2 and NOx from fossil fuel-fired electric utility plants are the leading cause of acid deposition

Acid Rain and Sulfur Trading Allowances 

· Program to control acid deposition

· Total amount of sulfur emitted by certain sources is federally limited

· "Allowances" = to the total allowable emissions are to be allocated 

· each allowance is the right to emit one ton of sulfur each year

· these allowances are freely saleable among sources

1990 Amendments to Clean Air Act

· Title V—Permits 

· For the first time, a nationwide program of air emissions permits had been established by the 1990 amendments


1990 Amendments to Clean Air Act

· Title VI—Stratospheric Ozone Protection

· A complete production phaseout of ozone-depleting chemicals (especially CFCs and halons) is required by Title VI


1990 Amendments to Clean Air Act

· Title VII—Provisions Relating to Enforcement 

· The Amendments contain a broad array of provisions which brings the law up to date to with the other major environmental statutes and thus makes the law more readily enforceable


Water Quality Control
· Goals of the Clean Water Act are

· to eliminate the discharge of pollutants into surface waters

· to achieve water quality which

· "provides for the protection and propagation of fish, shellfish and wildlife,"  

· "for recreation in and on the water”
Water Quality Control
· The second major focus is that of water quality-based controls 

· The discharger applies the required technology-based standards to the facility through application of a comprehensive permitting scheme known as the National Pollutant Discharge Elimination System (NPDES)

CWA - Technology-Based Limits

· Applies to all industrial point sources

· For specific industrial categories

· Based on EPA's assessment of the cost and availability control tech.

· If EPA has not promulgated national limits, permit writers may develop limits on a case-by-case basis

CWA - Types of technology-based limits

· BPT - Best Practicable Technology

· limits were to have been met by all existing industrial sources by 1977

· BPT applies to all pollutants

· BCT - Best Conventional Technology

· limits were to have been met by all existing industrial sources by 1989

· BCT limits apply only to a limited group of "conventional" pollutants

· BAT > BCT > BPT

CWA - Types of technology-based limits

· BAT - Best Available Technology

· limits were to be met by existing industrial sources by 1989

·  BAT applies to a designated group of "toxic pollutants" and to all "non-toxic, non-conventional" pollutants

· Certain variances are not available from BAT that is set for toxic pollutants

· Most stringent technology-based limits

CWA - Types of technology-based limits

· NSPS - New Source Performance Standards

· must be met by new sources and they apply to all pollutants

· new sources generally are sources that are constructed after promulgation of NSPS

CWA - Types of technology-based limits

· Secondary Treatment 

· Publicly Owned Treatment Works or "POTWs" are subject to a minimum technology-based limit called secondary treatment

CWA - Types of technology-based limits

· Variances from Technology-Based Limits, including

· the "fundamentally different factors" ("FDF") variance

· the "cost" variance in section 301(c)

· a water quality variance in section 301(g)

· a "thermal" variance in section 316 

CWA - Types of technology-based limits

· Additionally, persons who violated technology-based limits in their NPDES permit may, in some cases, assert an "upset" defense if they can show that the violation of their permit occurred for reasons beyond their reasonable control


Stormwater
· Runoff and pollutants enter storm drains

· discharged into receiving waters 

· Stormwater discharges are now subject to permit requirements 

· Federal Register (55 CFR 47990) November 16, 1990

Stormwater

· Oil and Hazardous Substance Spill and Reporting Requirements

· CWA contains specific provisions regulating the handling of oil and hazardous substances 

Compliance Strategies 

· There are civil and criminal penalties for non-compliance with environmental health and safety programs

· The most effective protection against enforcement and liability is aggressive compliance
Compliance Strategies

· Compliance everyone’s responsibility

· Demonstrate compliance by providing appropriate education and training

· Aggressive implementation of environmental objectives

· Conduct periodic "audits" to verify compliance and identify improvement opportunities

Penalties for Non-Compliance

Trends in Regulatory Compliance
· The USEPA has targeted sites based on quantity and severity of toxic materials released as reported under the Community-Right-to-Know Act

· The USEPA will likely focus on repeated violations and evidence of suspicious self-reporting


1999 EPA Enforcement Stats

· $3.6 billion for environmental cleanup, pollution control equipment, and monitoring improvements

· Criminal defendants sentenced to 208 years of prison time

· $166.7 million in civil and administrative penalties

1999 EPA Enforcement Actions

